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Abstract—The evolution of the Internet has come to a point with the same subject. Through the comparisons between the
where almost at the same time, governments all around the consultations, new questions raised, and more insight ean b
world feel the need for legislation to regulate the use of the gained whenever answers to the questions are available.

Internet. In preparing the legislation, consultations were called by . o
various governments or by the corresponding regulation boiks. Why do we consider the topic important? Network Neu-

We describe in this paper the various consultations as wellsa trality touches the heart of the Internet. The Internet hed h
the background related to the Net Neutrality question in eab a huge impact on economy and communication, but also on
case. Rather than describing the answers to each consultafi, the exercise of socio-cultural and fundamental rights. Wha
which are available and which have already been analyzed, We 4,04 the Internet represent beyond a jump in technology? In
focus on comparing the consultations and the statistical figres . . .
related to the participation in them. 2009, Frgnce passed a law against unau_thonz_ed doyvnloadmg
of copyrighted material. Measures against piracy included
|. INTRODUCTION disconnection from the Internet that could be decided by an
dministrative decision. The Constitutional Council wbatk

Dramatic event_s relate_d to the networ_k neutra_llty _deb_ S the Declaration of the Rights of Man and of the Citizen
haye been experienced in 2(.)10‘ Exceptional legislative %trom the time of the French revolution, two hundred years
tlatlyes have been taken, which may pave the way to sh Store Internet's birth) to conclude that the freedom ofesre
a different future for the Internet. We saw the first countr)é

Chile, adopting legislation that establishes network radity. ould not be trusted to a new nonjudicial authority in order

. . o 0 protect holders of copyrights and neighboring rightsit$n
Meanwhile, the American Court of Appeals for the District o} . . . I
Columbia Circuit shook the foundation of the net neutralit pdgment, it recognized that the right to free communicatio

principle in the USA by denying its telecom regulation bod)i]c ideas and opinions implies the freedom to access the

o o hternet [2, 812]; in other words, Internet is an instrumfemt
Fhe Federal Cqmmunlcanons_ Commission (F.C(ﬂje author- .exercising the freedom of speech. Similar relations betwee
ity to take decisions and actions on that topic. In prepamati

S . . ) the Internet and the American constitution (and amendments
_to legislation on the topic, public consgltanons were lened have also been made in the USAurthermore, we can see
n EJSA’ Ft.“"?”cﬁ angl trt'ﬁ Eu;fopte?n Union (Ettj)' F h that the Directive 2002/22/EC of the European Union, as
y participaling in the efiort 10 answer the French Cong o nqeq by the Directive 2009/136/EC, established Interne
sultation [1], it _has bee_n observed that although th_e '§$uea%cess as a universal servicghe Ministry of Transport and
stake was particularly important, having a substantialaotp Cqommunication of Finland has passed a Decree in October

on the whole society, the French citizens and media show;z": 9 that goes beyond the recognition of the right for Irgern

lt'rt]ﬂ? tﬁonce;‘n ?tbgu; # r'?nn Itmrﬁ)ortt?nltit rearson b[;;v tr:ﬁt tIS access: it guarantees the right for broadband Internetezenn
at the consuftations on net neutrality are a Sthal ion as a universal service.

concernseconomicaspects oftelecommunicationsand that There is no agreement on the exact definition of “net

may affect the exercise dandamental rightsThus, to be able neutrality” and, in fact, some of the questions in the French

to have a significant contribution, one needs to have notions . . . L .
. ; ) . ) -cOnsultation deal with this definition. In general, by nality
in three different fields. Being scholars in these respectiy : - e

2 T . .. __0one means in general avoiding unfair discriminating of jgack

three areas, we spent much time in discussions to clarify and. . .
nside the network, in terms of content of the packet, its

understand the main issues of the debate on net neutrallltgwce or destination, and the protocol or service to which i

and to get a complete picture of it. This paper summarizes tﬁ . o
findings made through these discussions and the reseaich [[ﬁefgtes to. Being non-neutral would then mean to discritsina

. 2 . . m k ver others in terms of ricin li
followed. While making it, it was surprising to find signifita =ome pac ets over othe S te S 0 "’!C,Fess’ pricing, yua t
. : of service etc. Some consider as “unfair” any discrimiratio
differences between the consultations, even though thal d :
at is not chosen by the end users. Some others are less

LThe FCC is an independent United States government agetaiylissed restrictive and say that neutrality can exist with diffariavels

by the Communications Act of 1934, which is charged with tatjng

interstate and international communications by radi@vislon, wire, satellite 3See [3] for more details.

and cable. The jurisdiction covers the 50 states, the Distfi Columbia and 4A universal service has been defined by the EU, as a servicargead

U. S. possesions. See http://www.fcc.gov/aboutus.html by the government to all end users, regardless of their @@biral location,
2We can say that the European consultation has been almésiblavin the at reasonable quality and reliability, and at affordableqs that does not

mainstream media, but we will have to wait for results on #@stipipation. depend on the location.



of service as long as two users who pay equally, receive tlamguages. During the 2003 World Summit on the Information
same service and get the same resodro&siong the issues Society (WSIS), many delegations understood it in this sgns
that net neutrality is concerned with are relations betweevhich obviously clashed with the narrow sense previously
access (ISP) and content providers (CP) along with relatddfined. As a matter of fact, it is quite difficult to separdte t
pricing issues, the possibility of an access provider toehatechnological control of Internet with that instituted bovgrn-
an exclusive agreement with some content provider or somments regulations on any activity carried over its infrasture.
service provider, the possibility to inspect packets aratlhl This is what Solum calls the “broad sense” of the Internet
some of them, and the issue of “proxy censorship” by thgovernance, one that touches fundamental freedoms artd righ
ISPs. like those of speech and privacy, and that is carried out, e.g
In the next section, we describe the governance of tiethe name of the efficiency of the world economic system,
Internet so as to explain the general role of the consuitatio the protection of copyrights, and the combat of terrorism.
This is followed by Sections providing more details on the There is even a third type of governance action, that
definition and description of the network neutrality debate in which national and supranational government institgio
well as some historical background. Section V summarizes trequire the direct participation of the civil society andks-
consultations in USA, Europe and France. Some aspects lotders through the process of public consultation. Theiaim
further expanded in the following section. The paper isfiag to develop regulatory frameworks that are more closelytedlia
by a section introducing statistics concerning the respoms to the needs and opinions of the participants. Accordindpéo t
the consultation and an analysis of these figures, as wellE3d Commission [6, p. 4], the “consultation [process] is in-
some conclusions and final remarks. tended to provide opportunities for input from represeéweat
of regional and local authorities, civil society organiaas,
undertakings and associations of undertakings, the ithaéali
This section provides three definitions of governance awméizens concerned, academics and technical expertsnéerd i
makes the relation between the governance and the role of &séed parties in third countries.” In fact, the Europeanaddni
consultations. through the Treaty of Lisbon, orders the Commission to ‘carr
The Internet is a global network designed on a set of opent broad consultations with parties concerned in order to
standards that allows millions of computers to access a vaghsure that the Union’s actions are coherent and trangparen
ety of information, communication and electronic commerdé, Art. 8(B)(3)]. The United States’ agencies -like the FCC
services. It has grown in a virtually unregulated environmeare ordered by law to “give interested persons an oppoytunit
where a number of private entities, responsible for definirig participate in the rule making through submission of terit
only those matters essential for its operation and evaiutiodata, views, or arguments with or without opportunity foalor
have exerted the control over its technological progress. Fpresentation”[8, Title 5, 8553 (c)].
the many stakeholders that carry out their economic andEstvez Araujo [9] explains that the rhetoric of the gover-
research activity with Internet as their objective, its gmance nance presents the public consultation process as a ridisna
is this control and how it is established by the consensuseof tcussion, firstly, between stakeholders and, secondly, dsatw
peers that belong to the institutiénthat apply it. According stakeholders and the authorities. This debate tries tieadith
to Solum [5], this is a definition of governance in the narroierences of positions evolve, from being factors that gise r
sense, since it refers to “[Internet’s] current operatiamg the to stalemates, to be elements of debate enrichment. Neverth
processes by which it develops and change over time”.  less, he concludes that due to the inherent characteridtibe
Nonetheless, the term “governance”, related to activiti@®vernance process, neither popular participation norakoc
implemented by national governments or supranationatinst transformation are its main objectives, but only negatiati
tions, may have different meanings for different contextd a and problem resolution for stakeholders. The language insed
the public consultations documents, as well as the knoveledg
needed to answer them, narrows the scope for participation t
only those stakeholders fully dedicated to the subject batis
scientific researchers, industry stakeholders and lophied

II. THE GOVERNANCE ININTERNET

5As we will see in Section Ill, Internet protocols that difetiate services
and thus allow for different priorities, have been part of tjlobal Internet
standards established by the IETF.

6The main institutions for Internet's governance are:

1

2)

3)

4)

5)

The Internet Society (ISOC), an international, nonprofganization
that supports Internet's growth and development..

The Internet Engineering Task Force (IETF), officiallyrtpaf the
ISOC, is a volunteer composed, standard definition orgéioizahat
designs the protocols that make up the TCP/IP suite.

The Internet Corporation for Assigned Names and NumH&aNN)
is a nonprofit corporation that is in charge of the assignnuéniP
addresses and domain names.

The World Wide Web Consortium (W3C), the organization ramge
of developing standards for web services

The Institute of Electrical and Electronic EngineersEH], a profes-

sional association that has been a key player in definingdeienu-
nications standards that allow devices to connect to therriet.

For more information see [4].

non-governmental organizations (NGOSs). In section V, wé wi
see specific details on this subject in the net neutralitflipub
consultation documents.

In a general context, the European Commission joins these
three points of views defining governance as the “rules,
processes and behavior that affect the way in which powers ar
exercised at European level, particularly as regards cgs=in
participation, accountability, effectiveness and cohee# [10,

p. 8]. In the case of the Internet governance, the WSIS
defined it as “development and application by governments,
the private sector and civil society, in their respectiviespof



shared principles, norms, rules, decision-making proeegu subsidizing, then, the services that get satisfied with test'
and programmes that shape the evolution and use of #féort” guarantee. Nevertheless, the idea of a two-tiegrimet
Internet” [11, §34]. carries with it the possibility of leaving the lowest leveider
such conditions that new entrepreneurs will not be able to
compete with those in the highest level. Therefore, success
For Hahn and Wallsten[12] net neutrality “usually meansestows not the best service, but the service that getstisto t
that broadband service providers charge consumers only ohighest level, under the best possible deal with its ISP.[21]
for Internet access, do not favor one content provider overA second view of net neutrality, the one we will call
another, and do not charge content providers for senditige “content sense” of the net neutrality, relates to the fac
information over broadband lines to end users”. Nonetlseleshat ISPs cannot favor some CP over its competitors, due
this definition is far from being a standard and has evolved some signed agreement that might even be of exclusivity.
together with the Internet from being a purely technicaliéss Internet users connected through any ISP are free to chbese t
to be a content related one. contents they require from the CP they like the most from the
One of the of the main tenants theoretically enshrined by théole set of CPs available in Internet, and not from a subset
narrow sense of the Internet governance, a guide in theesigndpicked by the operator. We can see that ISPs will be able
of its architecture [13], is the “end-to-end principle” [1Zhis to setup their networks to force some CP service into their
principle calls for any intelligence, to be implementeddwel subscribers, using the same tools given to them to discait@in
the transport layer only if it cannot be implemented effesti  traffic according to priority and QoS concerns.
in higher layers; intelligence is pushed, thus, to the edgesBuilding on the third kind of governance, national and
of the network. As the processing needed to forward dasapranational governments are trying to control the prable
packets between network elements is minimal, the netwogknerged with the debate on the “network neutrality”. The US
becomes relatively simple and only a “best effort” servise government, through the FCC [22], has been the first govern-
provided. This kind of service does not provide any guaesitement to tap on the knowledge of the “general public” to resolv
on delivery rates, as all packets going through the netwadltk wthis debate, quickly followed by the French government [23]
have the same priority and, in case of congestion, the samre the European Commission [24]. Nonetheless, the eyes of
probability of being dropped. The “net neutrality” prin#p the world are, as FCC Commissioner's Robert M. McDowell
is firstly based on this behavior, as there is no discrimimati recognized, all over the steps taken by his agency [25, pp. 96
between data flows and no quality of service (QoS) level ca101].
be guaranteed. We will call this view the “technical sense” o For Neelie Kroes, the Commissioner for the Digital Agenda,
the net neutrality principle. any solution to the net neutrality debate has to take into
However, the technical sense of the net neutrality wasnsideration the respect for the freedom of expressian, th
quickly undermined by the design of real-time services,clvhi transparency of the practices used by operators, the pi@mot
require to have priority over other types of traffic in ordeof infrastructure investment as a way to fight “monopolistic
to guarantee QoS. The Integrated Services model (IntSegatekeepers”, the protection of the fair competition pplec
was designed to allow for QoS on particular services &ar all stakeholders in the value chain, and the promotion of
well as to control the proportion of a link’s bandwidth asinnovative business models in Internet [26].
signed to each service type [15]. IntServ was designed to
be a rich but complex protocol to guarantee QoS, leaving
a “clear need for relatively simple and coarse methods 6f USA
providing differentiated classes of service for Intermeffic, It is in the USA that the open and neutral Internet started,
to support various types of applications, and specific l@ssin and it is natural that it was there that the debate on netytrali
requirements” [16]; these methods were called the Difféaén began. At least since 2002, we find references to the debate on
Services enhancements (DiffServ) and were defined in thet neutrality, when a group of the largest American technol
RFCs 2474 and 2475 [17], [18]. The changes were so higy and e-commerce companies joined in asking the FCC to
that not only the architectural principles had to changd, btensure that transmission network operators do not encumbe
also the language used in terms of service needed to daeiationships between their customers and destinatiorthen
accordingly [19]. network” [27]. However, already in 2000, Lemley and Lessig
Even if perpetuated by the idea that ISPs yield too muaetarned of the attack at the end-to-end principle by the large
power to be trusted with the task of performing a “fair diseri broadband providers wishing to offer bundled servicedSPs
ination”, Hahn and Litan [20] believe that “net neutralityh  would have the power to discriminate in the choice of Interne
the technical sense, is a myth. In the light of the deploynént services they allow, and customers who want broadband sicces
more intelligent networks, capable of automatically dtipe would have to accept that choice”[28].
data for applications that critically need it, this myth betes It was in 2003 that the term “net neutrality” was coined by
even more clear. These networks allow the development aie of the leading researchers in the subject, Tim Wu [29]. Fo
many services whose suppliers would be willing to pawu, network neutrality means that the ISP does not favor one
more for the ability to provide them in optimal conditionsapplication over another, leaving the choice to users, witilo w

IIl. ON THE DEFINITION OF“NET NEUTRALITY"

IV. HISTORICAL BACKGROUND OF THE DEBATE



use meritocratic arguments to justify their decision. ®sc Congress”. In answer, Senator John Kerry asked the FCC to act
in the Internet world, thus, becomes a Darwinian subject, aa his own as there is a “Congressional stalemate” on the issu
only the fittest survives. that will make the “legislative solution increasingly udly
Asked in 2005 about the new Internet services success, therthe near term”, leaving Genachoswki’'s “third way” as the

SBC, and later AT&T, CEO Edward Whitacre exposed th@only real option to maintain the proper role of government
position of the broadband industry [30]: oversight in communications” [38].

“How do you think [CPs are] going to get to

customers? Through a broadband pipe. [...] We have B. Europe

them. Now what they would like to do is use my

. g X Meanwhile, in July 2006, the European Commission
pipes free, but | ain't going to let them do that

b h t thi ital and h ¢ launched a consultation on online content for “promotingt fa
hecause \;ve avespen IS capital and we have 10 5 efficient implementation of new business models for the
ave a return on It . creation and circulation of European content and knowledge
Comments like this generated replicas from thqse who latghjine” [39]. Question 20 of this consultation refers, inath
became the standard bearers of the pro-neutrality movemep,qa 1o be officially the first ime for the European Union,

such as Michael Geist, who since 2005 have expressed C@ithe principle of net neutrality and the position resparige
cerns over the interest of ISPs to create a two-tier Interq%d on it.

[31].

Th i trality debat ted int lt During a conference on net neutrality made in 2008 in
e net neutralily debate permeate ,|n 0 politics, Spé'openhagen, the then Commissioner for Information Society
cially in the U.S., during Barack Obama’s term as senatg

; hd Media, Viviane Reding, acknowledged that unlike in the
(2005_2005)’ as two b|!ls that he cosponsored, suppor'unps_, in Europe the debate on net neutrality had not aroused
net neutrality, were not finally approved [32], [33]. Howeve

ob d fhi dential ; . ¢ sug[:h media coverage [40]. However, as the discussion of
ama made one ot fis presidential campaigh promises 10 §&2 roform of the telecommunications directives was held at

statutory protection of net neutrality. th

The biggest legal case in the net neutrality debate startegt Flme, pro-neutra}llty lobbyists askgd t.o mcorpordﬁe.t
rinciples of protection of net neutrality in them. Reding

n 2.007' when a group of users of the U.S. brqadba'g(ﬂgarly stated that although the Commission recognized the
provider Comcast, found that downloads made using P oo .
ortance of the principle of neutrality to ensure that the

) m
gitb\,\llic():rklinvg\?v:g dflléerz(:ng:d t:trhoett::d'in':lrggjiezrez E;ﬁslaeilntéjs could offer innovative services and that consumersdcoul
ge, 9 ' P access the services of their choice, it was also true that the

with the FCC for Comcast's violation of the “Internet PO"CyEuropean regulation allowed traffic management as a tool

Statements” set forth in [34]. Comcast expressed that deee for providers to experiment with different offerings to ihe

to implement these traffic management policies to limit tr?ceustomers. However, the Commissioner concluded thatdraffi

congestion that P2P traffic generated. Supporting nemra“management would be controlled by both, the European Com-

:Jheetwggr?trufsd otfh'?r;f:iipiaﬁia n?;a:m(s;rmge de?;t;:dag&ission as well as national governments, to avoid offerings
yp ' 9 th unacceptably low levels of quality.

judicial review of this decision. The Court of Appeals foeth . . i
District of Columbia Circuit finally ruled that the FCC had no In 2010, Telefonica and Vodafone lobbied before ihe Eu

) : L . ropean Commission for what in practical terms accounts to
legal authority to sanction discriminatory practices dkehnet " . - .
traffic [35]. a “Google Tax” [41], the ability to charge content providers

Julius Genachowski, Chairman of the FCC, issued a Staogjqctort#ngly to botth(,j the QoS provt|defd a§ \;\r/]ell gs thf am?qnt
ment in May 2010, in which he expressed the Commissi raffic generaled, as a way 1o iun € Invesiment n
nfrastructure needed for new services. Commissioner &roe

was going to look for a “third way” to solve the net neutralit . ; i .
deba%e ir? the USA [36]. This golution will “recognize theacknowledged discussions on this strategy with stakermlde

transmission component of broadband access service—gtl?ﬁI that a couple of models were considered [42].
only this component—as a telecommunications service”levhi
forbearing from “application of the many sections of thg - France

Communications Act that are unnecessary and inappropriatén mid-2009, a section on network neutrality appears in the
for broadband access service”. Immediately, a group of d#icial magazine of the French regulatory agency ARCEP,
congressmen answered Genachoski's statement with ailettewhich includes not only an informative article on the sitoat
which they express “serious concerns about the proposed riaw also the views of spokesmen from different stakeholders
regulatory framework”. For them, the proposal will causéhbo Christopher Boam, director of regulatory affairs for Verz

a controversy that will be distracting from what they seeustio expressed through this outlet [43] that even if for his conypa

be the main communications priority, “getting every Ameritnternet should remain “open” and “neutral”, this does not
can online”, and uncertainty that “will jeopardize jobs andhean that all bits are equal, being necessary to use traffie ma
deter needed investment for years to come” [37]. They urgadement techniques for some applications. Boam recognized
Genachowski not to take any step towards reclassificatitmat this might lead to abuses, but the problems generated by
of the broadband service “without additional directionnfro the use of traffic management technologies should be eealuat



on a case by case basis, instead of establishing net ngutralivo new principles were also included, those of “non diserim

legislation.

ination” of any “lawful”® content, application and service, and

The French government did not adopt any explicit positioiiransparency” of “network management and other practices

before or during the consultation concerning neutrality. |
particular, in the questionnaire of the French consultetiere
is no clear position with respect to the neutrality questigat
there are many indications that the French authorities atratn
all in favor of neutrality. Indeed, while the public consitlon

as is reasonably required [...] to enjoy the protectiongifipe

in this rulemaking” [22, §16]. The aim was clarifying in this
way who and how must comply with them, since for the FCC,
leaving them as principles limited its enforceability. She
obligations are subject to “reasonable network managéement

was running, the ARCEP organized a conference in April 20E0though they “would not supersede” emergency situations o

in which Jean-Ludovic Silicani, its president and editortioe#

needs from public authorities.

conclusions, expressed that the “government” of the letern The FCC also looked for comments on how, in what
should not be left to a “club” of Anglo-Saxon private actorphases and to what extent these obligations should apply to

[44, p. 117].

wireless services, like mobile, unlicensed, fixed, andllgate

In addition, but perhaps only indirectly related to negommunication systems. It asks, too, for comments to assess

neutrality, the so-called “Zelnick Report” [45], which cam
out in January 2010, proposed to impose a tax on advertis

if the proposed obligations should also apply to the so dalle
iganaged” or “specialized” servicEs entirely or only in part.

revenue generated by the use of online services, mainly frérimally, the Commission would like to know the “enforcement

U.S. content providers, from Frarfcdt is pertinent to note
that the report expresses concerns about the drop in aglagrti
revenues of the French content providers, citing the pade st
of competition in the French market for search engines, a
certain behaviors -never clarified in the text- of Googletera

procedures” needed to let it ensure compliance betweemlbroa
band service providers.

ﬁd The European consultation
In a parallel process in Europe, during the discussion of

French President Nicolas Sarkozy supported this proposaltie Telecom Packag& the net neutrality debate emerged

a speech where he presented a set of policies to support
sector of cultural content creation [47]. Note that thisifos

tienks to news about web sites blocking and Internet ser-
vices throttling, a clear indication that ISPs were tryimg t

of the French president is not mentioned in the documefiscriminate Internet traffic based on source, destination
overview which is part of the questionnaire of the Frencgontent [24]. The European Commission adopted in this con-

consultation.

V. BRIEF BACKGROUND ON THE PUBLIC CONSULTATIONS

We introduce below each one of the three consultation, theiq “net freedoms” -

text a Declaration on Net Neutrality, in which the importanc
of preserving the open and neutral character of Internet is
recognized as a policy objective as well as a regulatory
principle. This institution commits itself to monitor thepact
“the ability of end-uséfsto access and

structure and the main objectives that seem to be guiding.thejistribute information or run applications and serviceshefir

Some related statistics are provided.

A. The consultation in the USA

By the end of 2009 and for a period of five moriththe
FCC presented the general public with a Notice of Propos

Rulemaking (NPRM) [22] for “Preserving the Open Interne

Broadband Industry Practices”. In principle, it was addegs
to codify, into obligations for broadband Internet accesss s
vice providers, the four principlésthat the FCC previously

choice®*-, by market and technological developments [51]. As
its flagship on the subject, the Commission has issued agubli
consultation [24] focused on the ISPs’ behavior regarding
the “network management” or “traffic management” policies,
sqa differential treatment of Internet traffic can undermine

provided. The Commission plans to add the results of these
activities, including the findings of the public consultetj in
its annual report to the Parliament and the Council.

adopted to ensure the openness of broadband networks [341]°The FCC remarks that the word “lawful” leaves it clear thathimg

“Google managed to to reduce its overseas tax rate to 2.4%dprideg its
foreign profits (made mostly in Europe), through a tax lodplibat goes from
Ireland to Bermuda, via Holland. Facebook is preparing dlaimstrategy to
shift declared benefits from Ireland to the Caymans [46].

8For the Commissioner Robert M. McDowell [22, p. 101] a longere
frame was needed due to the “complicated and highly technisaues
included in the NPRM, as well as “to receive guidance from ¢bert on
[their] legal authority to proceed as may be decided inGloencast/BitTorrent
appeal”.

9To encourage broadband deployment and preserve and praneotipen
and interconnected nature of the public Internet, the amess are entitled
to access the lawful Internet content of their choice, rupliagtions and use
services of their choice (subject to the needs of law enfoer#), connect their
choice of legal devices that do not harm the network, and ebitign among
network providers, application and service providers, eowltent provider.

requires that ISPs allow users to engage in unlawful ag#/if22, §96], and
the they will be allowed to take reasonable measures to cafeunlawful
distribution of digital contents [22, §135, 139].

11Essentially voice and video services not previously cfassiand that
might spur both, competition on this market as well as depleyt of
broadband networks. See [22, IV.G].

12The set of directives governing telecommunications in theofean
Union. The new legislative measures stated in the Dires@@99/136/CE and
2009/140/CE must be incorporated into the legal framewdrach Member
State of the European Union by May 25, 2011. See [48, Art.48, Art. 5].

13End-Users” are defined by the EU as users “not providing ipubl
communications networks or publicly available electronmmmunications
services.” [50, art. 2 (h)]

14This new provision that has been included in article 8 of theeaded
telecommunications Framework Directive, seems to be &egig drawn from
the first two regulatory principles of the FCC for an open iiné [34].

e social and economic benefits the Internet’'s openness has



C. The French consultation the user’s choice of lawful devices that do not harm the

On its own, the French government launched a public network. _
consultation process on net neutrality [23]. To the questio ¢ Subject to reasonable network management, a provider

already raised about intelligent traffic administratiome t of broadband Internet access service may not deprive
French consultation, like the American, touches the stilojec any of its users of the user's entitlement to competition
unlawful traffic. The document states that there might beesom ~ @mong network providers, application providers, service
illegal activities over Internet that might require its tking providers, and content providers.

or filtering, generating the need to assess the impact of Suﬁpo additional obligations were also codified in the NPRM:
practices on Internet’s operation. According to the tehe, et

neutrality principle is not incompatible with the applicat of o Subject to reasonable network management, a provider
the law in the realm of Internet, as it seeks the preservation of broadband Internet access service must treat lawful
of the public order. content, applications, and services in a nondiscrimiryator
The consultation also recognizes the growing tension be- manner.

tween the stakeholders involved in the chain of value,ragisi « Subject to reasonable network management, a provider
from an increased demand for services due to the popular- of broadband Internet access service must disclose such
ity of social networking and multimedia applications. This information concerning network management and other
phenomenon may lead, in some cases, to sites and routes practices as is reasonably required for users and content,
with a high concentration of users that alter the “mapping application, and service providers to enjoy the protestion
of flows”. The congestion generated in these routes affects specified in this part.

the performance of a network that has to guarantee QaS, ) L . .
requiring either or both, investment in infrastructure #nadfic The FCC believes these obligations will provide the best too

management policies to solve the problem. How to recoﬁ% protect consumers from abusive practices and to promote

these investments and if the implemented policies lead w fiPOth competition for Internet access and content [22, §52],

differentiation, as well as to the fragmentation of the inez, &S Well as “investment and innovation with respect to the
are two of the main topics to be discussed. Internet, as with other communications technologies” [22,

851]. The objective is to ensure that users can select any
VI. I'SSUES IN THE CORE OF THE CONSULTATIONS offering available to them, and not only those handpicked by
A. Free, open and neutral Internet their ISPs [22, §94]. Based on these six obligations, the FCC

The policies adopted by the FCC to guarantee “that broadiough its NPRM, sought comments on the best means to

band networks are widely deployed, open, affordable, afiSuré an open Internet, in such a way that they “protect the
accessible to all consumers” have followed, since 2005, tifgitimate needs of consumers, broadband service prayider
four principles that for it defines an open Interet. The<d'('éPreneurs, investors, and businesses of all sizesne
principles, that have guided the ISPs in their relationship€ ©f the Internet” [22, 810].

with their customers and that have balanced the differentThe European consultation adds, as an annex, the Decla-
interests among stakeholders -consumers, broadbanctesertation on Net Neutrality of the European Commission [51],
providers, application and content providers and techgylowhich holds the importance of keeping Internet open and
companie¥-, are now formulated in the NPRM as obligationgeutral. Given that European authorities seem to hold net
for the ISPs. Its the opinion of the FCC that the generagutrality in high esteem, the consultation asks if, atyual
shape in which these principles were formulated is keghere are problems with net neutrality and the openness of
only now there is a clear view on who is the subject dhternet in Europe. For them, and in the consultation doc-
statutory obligation, and to whom it is required to fulfill aument, the Internet is “open” when it allows “end users in
certain behavior. Thus, ISPs have the duty to comply with tigeneral to access and distribute information or run applica
following specific rules: tions of their choice”[51, p. 2]. In this way, the document

« Subject to reasonable network management, a providerS§arates “neutrality”, which implies non-discriminatidrom
broadband Internet access service may not prevent any @penness”, to which the “net freedoms” of citizens are
its users from sending or receiving the lawful content delated; the “openness” affects end users, while the “aétyf
the user’s choice over the Internet. affects operators, although discrimination between dpesa

« Subject to reasonable network management, a provider@entually ends up affecting the ability of end users to sgce
broadband Internet access service may not prevent anylfé# Internet and what it represefitsHowever, in the text
its users from running the lawful applications or using th&e can see that neutrality and openness are concepts that are
lawful services of the user’s choice.

» Subject to reasonable network m_anagement, . prO\Iidelr“’Stphane Richard, COO of France Telecom, has expressedishatga-
of _broadband Internet acqess service may nOt_ prevent &htion supports the,concept of an open Interr;et, whereyraators have a

of its users from connecting to and using on its networksponsibility to ensure this character, over the concépt meutral Internet,

in which ISPs are solely responsible for preventing distration of data
15See note 203 of [22]. streams. See http://www.arcep.fr/index.php?id=10411.



sometimes used interchangedBly the ISPs are subject to “reasonable network management”,
On the subject of an “open”, “neutral” or “free” Internetgth although they “would not supersede” emergency situatians o

French consultation merely refers to the principles esthbll needs from public authorities, consistent with applicdale

by the FCC; notwithstanding, these principles that define &nis unclear from the text what is for the FCC “reasonable

“open” Internet in the American consultation, are used toetwork management”, even though there is a the vague,

define a “neutral” Internet in the French one. On a secomdnfusing and rather circular definition:

level, the concept of “net neutrality” is also shown as a “Reasonable network management consists of: ()

mixture of both, what we have called the technical and the reasonable practices employed by a provider of

content senses. However, in a bit redundant way, the concept proadband Internet access service to (i) reduce or

of “non-discrimination” is detached from that of “neuttgfi'® mitigate the effects of congestion on its network or to

while explaining that peering agreements should be rethibug  address quality-of-service concerns; (i) address traf-

Obviously, “non-discrimination” as a principle was brotigh  fic that is unwanted by users or harmful; (iii) prevent

from the NPRM [52, p. 7], which does not have “neutrality”  the transfer of unlawful content; or (iv) prevent the

as a goal; therefore, while the "non-discrimination” pipie is unlawful transfer of content; and (v) other reasonable
not redundant at all in the NPRM, in the French consultation, network management practices” [22, §135].

that uses the concept of “neutrality”, it seems to be. F¥pally gefining what sets a reasonable management policy, the
the short Iength of this document has not allowed the Frengfc recognizes deviating from a guideline previously used
government to include the variety and number of referenoes @4t considered “reasonable” those practices which “shoul
the openness and neutrality of the Internet that the FCC.dOgRher a critically important interest and be narrowly or
Maybe this is evidence that the debate on this issue has pafefylly tailored to serve that interest’ [22, §137]. This
yet matured in France and that, perhaps, this initiativeysbey jigeline appears as unnecessarily restrictive to the effes
reasons that we will discuss later. the Commission, given the flexibility needed to establish
what becomes “reasonable” in light of the non-discrimioati

. . ) obligation.

_ The consultations agree th_at trafflc_ management IS emergpis decision seems to go in the opposite direction of
ing as one of the most delicate points in the debate OVeLnada’s Telecom Regulatory Policy [57, §43], the prodiict o
net r_1el_1trallty, as t_he ISPs havg pushed to be alloyved e{opublic consultation. When answering a complaint on traffic
dlscrlmlnat'e traffic in a more actlve_w%%/ due to the_ high management, an ISP must describe the practices employed, as
rate at which Internet traffic is growiffy The alternative to \ o1 a5 its need, purpose and effect, identifying whether th
traffic management, to address congestion problems, is {}f tice results in discrimination or preference.If s@ tBP
investment in network infrastructure. However, the cotasul must demonstrate that the practice was designed to address a

tions als.olggre’é to reflt_act th_e concern of o.perator.s.aboqgolve the effect in question, “and nothing else.” The celak
the possibility of recovering this investment without piriag damage to others and resulting discrimination or prefexrenc

dlff_erenue_lted services on the Internet [55], [56]' Frone thmust be as little as possible. Finally, the provider mustifyus
point of view of the law, both approaches to solving Con@esti |, intrastructure investment is not a reasonable altimi

-traffic management and provision of differentiated S&i€ 4 iy pjementation of such practices. When these praciiees
converge in the same problematic situation, as both of thggy 15 plocking traffic, they cannot be implemented without
interfere with the exercise of fundamental rights and fozesl the approval of the CRT®, which will ensure to grant it

by controlling the contents or applications that run on th&nly when they further the objectives set out in the Canadian

network. _ Telecommunications Act [57, §122].
1) Reasonable network managemei: the NPRM [22, |, e case of wireless networks [22, §172], the FCC

§16], the FCC emphasizes that the obligations required \gf yerstands that the definition of what constitutes reasena

17« a number of cases have emerged involving the diffeatedi treatment manag_ement practlce_s I“S even more comE)Iex. Th_e_ Commission
by network operators of services or traffic which have led sdnterested €cognizes that certain “rules of the road” are critical taxm
parties to question whether the principle of the opennesteatrality of the imize the performance of the limited spectrum each operator
Internet may be at risk” [24, p. 8. has. It seems that service providers in wireless envirotsnen

... la necesit de prserver les conditions d’'un access éuneutre e non- . . .
discriminatoire Internet pour viter de figer les positiomsrinantes de certains Will have an even greater leeway, with respect to the degimiti
acteurs” [52, p. 5]. of “reasonable”. The “rules of the road” would not only be

19Even thOUgh the FCC recognizes that ISPs have been “blooking estab“shed |n a Completely arbltrary Way for each pamcul

degrading Internet traffic” [22, §50]. . . . . .
20The traffic shaping software vendor Sandvine explains tfigandwidth provider, but they may also change in real time, given certai

intensive applications are appearing at a rate faster thpacity can be added patterns of use that each ISP assesses differently.
to the last mile of networks” and “[a]pplying traffic managemt principles 2) Proxy censorshipThe American consultation delves on

levels the playing field for all by alleviating network corsgien and ensuring : : :
that a limited resource is fairly shared by all users” [53, pp7]. As a matter the interference in the exercise of the freedom of SpeeCh and

of fact, if the report made by Nemertes Research is belieaethis moment Civic participation, when operators apply techniques faffic
we should be in the middle of a global congestion crisis [54].
21see [22, §80], [52, p. 4], [24, p. 8]. 22Canadian Radio-Television and Telecommunications Cosiotis

B. Traffic management



management. The ISPs could use their traffic managemerit be as limited by the number of books he can read as
policies to block, slowing or redirecting access to siteat thenthralled by the fear of being criminally liable for those
they might consider contrary to their interests, and thay thobscene he can not control. The Court concludes that “[tlhe
might also inspect email messages, filtering them accordibgokseller’s self-censorship, compelled by the State ldvba

to their contents [22, §75]. Furthermore, the use of Deepcensorship affecting the whole public, hardly less vinule
Packet Inspection (DPI) techniques as the most intelligefor being privately administered. Through it, the disttiba of
measure for traffic discrimination clearly threatens thghti all books, both obscene and not obscene, would be impeded”
to communications privacy. [61, p. 154].

As we have already seen, the NPRM limits the application In the more recent ruling of Center for Democracy &
of the regulatory principles of an open Internet to the ldwfufechnology et al. v. Pappert [62], proxy censorship was
nature of the contents exchanged, as well as that of thkso discussed regarding the enactment by the Pennsylvania
applications and equipment used, giving operators thelfree Legislature of the Internet Child Pornography Act. This Act
to control such violatior’s. It seems as if the ISPs had thgequired that after an ISP received an “informal notice’niro
ability to qualify a given content as legitimate or illegitate, the Pennsylvania Attorney General, it should block anycchil
being this a matter determined in the law and discussed, p@rnography material reported in this notice that could be
a case-by-case basis, by the competent judicial autRrityaccessible through its service. The ISPs, due to what they
Furthermore, there is no guarantee that ISPs, even actingcilled “technical limitations”, blocked by either URL or IP
good faith, exercise extreme zeal to avoid having any kirafldress, a clearly overbroad policy of traffic management
of responsibility in the commission of unlawful actions orwhich caused that “[m]ore than 1,190,000 innocent web sites

Internet, filtering more false positives than allowing élswere blocked in an effort to block less than 400 child pornog-
negative®.
For Kreimer [60], this phenomenon corresponds to wh#iat this effect was not in violation of the First Amendment,
he calls “proxy censorship”, the implementation of censiprs Pecause it was the result of actions taken by the ISPs, not

measures by intermediaries due to veiled intimidation t§fate actors, and moreover, the informality of the notifteat
government agents who are not constitutionally allowed focedure made its acceptance a entirely voluntary actjon b
implement them. We can see this behavior in Smith v. CaliSPs. Furthermore, as the Act did not specify the means used
fornia [61], in which a Los Angeles bookseller challengee thto achieve its goals, the defendant stated that there wheg ot
application of a municipal ordinance that imposed upon higptions, which would not block any or as many innocent web
criminal liability for the possesion of “obscene or indetien sites, as the ISPs have done in the past.

books or writings. The U.S. Supreme Court stated that theFor the Court, there were no technically and economically
bookseller would then carry the public’s burden of coningjl feasible means of blocking infringing sites beyond thosseba
access to obscene books. In doing so, there will be a ri@R URL or IP address, both of which were already proven
of restricting access to the legal ones, because the bdeksdP be overbroad in their application. It also found that the

23“The draft rules would not prohibit broadband Internet asceervice
providers from taking reasonable action to prevent thestenof unlawful
content, such as the unlawful distribution of copyrightedrkg” [22, 816].
See also the 8135 about the proposed definition of reasonsil@ork
management.

24 essig [58, p. 239] reminds us that even government soughibr‘p
restraint” is not easily reached, as judges feel it is far endangerous to

free speech thaa posteriori punishment.
25This behavior complies with the conclusions that Emersarchred on
the doctrine of “prior restraint” exercised by the govermmgs9]:

1

2)

3)

4)

5)

6)

The scope of works that fall within a system of prior reisiras
extremely broad, because as many as possible, if not alessions
subject to control, should be reviewed. The result is thag do
the volume of work, many discussions will be resolved agairee
expression.

Banned expressions never come to be communicated to enyon
The decision to ban a work requires only the “stroke of a”pmEm
a system of prior restraint, since tloaus probandiis placed on the
shoulders of the affected author.

Because the process is administrative rather than cimell the
guarantees necessary for due process established in thedet not
applicable.

Decisions made on a system of prior restraint are not lysuahde
public, leading to the implementation of discriminatorytiaes that
are rarely subject of public scrutiny.

A system of prior restraint is subject to a dynamic thatesiit “toward
unintelligent, overzealous and usually absurd admirtistrd

raphy web sites” [62, p. 655]. The Attorney General argued

expectation of future technology developments that allow a
more precise application of the Act, was not sufficient reaso
to let it to exist. The Court also concluded that the informal
notices carried a language much more coercive that those
found objectionable in [63], as the defendant informed the
ISPs that court orders would be sought if they failed to com-
ply. The compliance with the informal notices was anything
but voluntary, according to the Court, as the “thinly veiled
threats” left the ISPs with no option, turning the Informal
Notice process into a tool for the “prior restraint on praogec
expression” [62, p. 660]. Both, the Act as well as the Infdrma
Notice process were deemed unconstitutional, and the @fsue
proxy censorship of the ISPs over Internet due to legidativ
measures was, as Kreimer believes, definitely establises.
reminder that the FCC made about the fact that the actions of
ISPs, who are not government agents, are not directly gedern
by the First Amendment [22, §75], therefore, seems to be moot
due to the rulings in [61] and [62].

It seems clear that, as happened in these cases, the ISPs
will prefer to apply an overbroad control over what they deem
as illegal behavior over Internet, to risk being sanctiobgd
the State. If Internet intermediaries erect technolodieatiers
that filter out legitimate communication, they impose ekact



the censorship the government is constitutionally pradii Government would be pushing the legal tradition aside that
from sanctioning directly [60, p. 91]. requires it to be a judge who takes these decisions.

The European consultation does not limit the application of This decision by the FCC, appears to signal the impotence
the net neutrality principles to the legal contents dowdémh of the State to face a complex domain such as Internet's con-
and distributed by end users. This is justified because itti®l, by giving the ability to “legislate” to Internet goveance
Member States and not operators who have the faculty Hodies and assuming the code as a sovereignty tool. Since the
decide whether any given content, application or service sgt of policies to control unlawful contents comes from the
lawful or not [48, (31)]. In particular, the European legalnternet governance institutions, it might be possible this
framework considers that the service provided by operatddmnd of control extends to all Internet users, despite beinly
is only of “mere conduit?® [65, Arts. 1-3]. The French the U.S. government who requests it.
government has gone one step further by starting to implemen
measures to suppress illicit traffic on the Internet, etgg,law
known as HADOPI. The French consultative text understands
that the net neutrality does not preclude the application of There is a huge difference in the number of participants
the law to stop unauthorized Internet behavior. Unlike tHeetween the American and the French consultations. In total
measures considered in the NPRM, the ISPs will not Here are more than 89,000 filings in the American one, where
free to filter content, but they will simply be responsible foas the French consultation was answered by only 121 stake-
implementing the decisions that the judicial authoritiemsed holders [52], The level of participation seems low for a doyin
on the reports of the HADOPI, dictate. with close to 65 million people of which 68.9 % have access to
Internet [68]. What explains the huge difference in the namb
of answers between the US and French consultations? The next

In [58, chap. 14], Lessig expressed that the “code” -the sofflubsections partly explain the large difference.
ware and hardware that make up Internet’s skein- estaklishe Among the 121 stakeholders [52] in the French consultation,
the set of rules that governs the behavior of the internaugsght came from ISPs, four from networking vendors, six from
clashing with the sovereignty of the national states. TlaeSt content production corporations, three from copyrightemt
attempts to control certain behaviors through its legisfat ing societies, eleven from software and content providsixs,
but this legislation is of difficult application in the cylspace, from user associations, three from public initiative neteso
leaving “code” to become a real law, the “law of cyberspacefour from other kinds of professional associations, twarfro

Is programmers who come to supplant the work of th& group of experts gathered by Nathalie Kosciusko-Mofizet
legislative bodies of each nation state in creating the ¢66e five by researchers and 67 by individual citizens.

p. 152]. However, as Reidenberg [67, p. 566] explains, tieere  We can compare these figures with the consultation process
an analogy between what he cdis informatica(the “code” in Canada that was initiated by the CRCT. It provided around
in the sense of Lessig) and the legal regulation. One aspgete months for sending comments to the commission. In
that Reidenberg points out in his work is that the primargddition it had several days of hearing. The commission kvhic
enforcement, which in the latter is the courts who adminjsteeceived “437 initial comments, 35 reply comments, and 34
is left to computers running code in an automated way in tffimal replies from parties (companies and advocacy groups) a
lex informatica Instead of a judge, an expert on the law anithdividuals. In addition, an online campaign resulted ireov
on the subtle balances the tradition of the law embraces,18,000 email submissions to the Commission from individual
will be a piece of code who, following an small set of venAt the oral hearing in July 2009, 26 presentations were made.
well defined rules, will state “whether and how the law wouldinally, an online consultation initiated by the Commissio
restrict your freedom” [66, p. 147]. resulted in 1,400 additional individual comments” [57, §10

In the NPRM, the FCC asks the Internet governance bodidhus the response to the French consultation is also much
and particularly the IETF, to help it define the set of reabtma lower than the one for the Canadian consultation.
practices for traffic management and to establish protacols i .
help detect whether a “particular content is unlawful’ [22 Duration and timing
§141]. This situation was noted by Lessig [66, pp. 216—217], Of the three public consultation processes, the French was
who forsaw that due to pressures of the content productitite shortest, running for 39 days (April 9 to May 17, 2010),
industry, it would be possible that States would approvegulfollowed by the European, that extends for 93 days (June
which require that computers determine the legality of eots 30, 2010 to September 30, 2010), and then the longest is
as well as of their distribution. By acting this way, the U.Sthe American, which ran for 187 days (October 22, 2009 to

April 26, 2010¥8. The French consultation is not only much

“®However, a recently finished European consultation on thiarduof  shorter than the American. The timing for the consultati@sw

glectionic ¢ OCT%ﬂfeTi%”grggéa ?ﬁcgggrgﬁ; yiews onclbaly of "e  chosen to overlap the two weeks vacation period of the Easter

that there are few problems regarding the interpretatiothefterm, but due

to the digital convergence, there may exist some difficsiliiethe application ~ 2’State Secretary for the Digital Economy.

of the exemption as some providers can be classified as bioflorrhation 28Due to the “Comcast” decision[35], the FCC extended the liteador
service” as well as “telecommunication” providers [64]. filing reply comments in response to the NPRM from March 5 tailAR6.

VII. STATISTICS OF THE CONSULTATIONS AND THEIR
INTERPRETATIONS

C. The code is the law



holidays in France, in which many French spending vacatiolegyislation, so their answers are only seen as mere advice.
with their families are disconnected from the politics. &&n Yet, the opportunity to participate in a debate on the rutes f
both the duration and the timing of the consultation are undegulating the Internet may give the citizens the expemtati
the control of the government, it seems natural to speculdkat they are in political control of its future.
that the French government was not interested in having aAll consultations were successful in getting detailed epin
large participation. ions of representatives of the various economic actors. The
degree of involvement of the end users, the internautsedari
a lot between the consultations. As we saw, in the USA
As can be seen in the FCC web site, the vast majority of tige government obtained a high involvement of the public,
answers to the consultation in USA came from individuals whghich reflects the will of the government to have the politica
used a web tool provided by the savetheinternet.com phatfohacking. In France, in contrast, the response to the caimuit
for the automation of this process. This tool had a very basifas much smaller than in the USA, which we explained at the
template with a short standard text in favor of net neuyralitend of the paper.
in which the interested individual prOVided his name. Inwie By the time this paper was finished, the European consul-
of the government position, the large number of particisanfation had already finished, but no data on participationewer
and, in particular, the large support for the neutralitg seen st available. Nonetheless, it was overlapped with thesier
as a success of the government which had a clear positiomilidays, a period of traditional stoppage of activitiestfie
favor of the net neutrality. European continent. Thus, we believe that the timing of the
We recall that in France, the government did not adopt an @fnsultation, as well as its duration, will result in a lewéd
ficial position but seem to have been against the net netytralarticipation more similar to that in France than to the ane i
(see Section 1V). The consultation could be an instrument fghe USA.
increasing the citizen’s participation in fundamentalicke  \ve have seen how the language used differs from consul-
for society. Probably, for the government, this could come gtion to consultation, even if the objectives are the same.
the cost of loosing some of its control on these issues. Ajge have also seen that this language, at least in the net
indeed, as we can see from the conditions chosen to launch fa@trality debate, might lead to arbitrary, overbroad bia
consultation, the government was not interested in rew@i@i that can be equated to discrimination and censorship. IFinal
large number of responses. we have presented how researchers and engineers developing
Minimizing the dimensions of the public debate associatggistocols might be seen, in practice, as the “law makers” of
with the consultation may also be useful in order to avoid thge digital world, and how their collaboration is summoned
French citizens questioning other aspects of the goverimey the real world's legislative powers who try to police and
policy on the Internet. In particular, the government waspntrol internauts’ behavior.
probably aware that public discussions on the HADOPFfaw e hope to expand this work with a comprehensive as-
could be triggered by the fact that the questionnaire of tR@ssment of the issues inherent to the transparency that wil
French consultation includes an important link between thg required to operators on their traffic management pslicie
HADOPI law and the proposed net neutrality. and whether competition, due to this requirement, is seffici
The relatively limited interest in France in getting feedba \yarranty for net neutrality. Finally, we will study the high
from Internauts should not be interpreted as a disinteretté  complex and controversial subject of the two-tier Interast
opinion of the various economic actors. Indeed, as we haygssented through the consultations and whether this is the

already seen, there was a conference held by the ARCEPjfk that awaits both end-users and content providers.
which important economic actors participated

B. The impact of the government position

REFERENCES
VIII. DISCUSSION AND CONCLUSIONS

; ] E. Altman, C. Barakat, P. Bernhard, E. Fleury, P. JacgdetLegout,
The evolution of the Internet all around the world has comét C. Touati, B, Tuffin. and S. Wong, *An answer to the French

to a point where almost at the same time, the governments ijon over Network Neutrality,” 2010.
felt the need for legislation to regulate access to the matigr [2] French Constitutional Council, “Décision Nro. 200966BC du 10 juin

providing access to subscribers and rules for using thenete (Loi favorisant la diffusion et la protection de la créatisur internet),”
2009.

!n preparirlwg- these laws, the citizens were invited to pﬁiﬂlle [3] S. Wong, E. Altman, and J. Rojas-Mora, “Internet Acceaéere Law,
in determining key features of the future Internet through Economy, Culture and Technology MeeGbomputer Networks, special

various consultations around the world. In all consultzidhe issue on Wireless Future Interne10, to appear. .
. f th h di t bindi to th drafti é4] L. A. Bygrave and T. Michaelsen, “Governors of Interhét, Internet
voice 0 0S€ wnho responad IS not binding to those arafin Governance: Infrastructure and Institutionis. A. Bygrave and J. Bing,

Eds. Oxford University Press, 2009, pp. 92-140.
29Adopted in France last year and which bans downloading taaed  [5] L. B. Solum, “Models of Internet governance,” Internet Governance:

copyrighted content. Infrastructure and Institutions.. A. Bygrave and J. Bing, Eds. Oxford
30We were surprised not to see among the participants speaser$rench University Press, 2009, pp. 48-91.

universities or research institutes. In fact, the two omliks from Professors [6] Commission of the European Communities, “Towards a foeged

in universities are from the USA. In addition, one can findeadnterviews of culture of consultation and dialogue - General principled minimum

many stakeholders in the conference’s home page: httpw/anvep.fr/index. standards for consultation of interested parties by the i@ission,”

php?id=10370. COM(2002) 704 final, December 2002.



(7]

(8]
(9

[20]
(11]
[12]
(23]

[14]

[15]
[16]

[17]

(18]

[29]

[20]

[21]
[22]
[23]

[24]

[25]

[26]
[27]

(28]

[29]

(30]

[31]
[32]

(33]
(34]

(35]

(36]
[37]
(38]
[39]

[40]

“Treaty of Lisbon,” Official Journal
(2007/C306/01), 2007.

“United States Code.”

J. A. Estévez Araujo, “Que no te den gobernanza por deacim!
Mientras tantg vol. 108-109, pp. 33—49, 2008.

Commission of the European Communities, “Europeanegmance: A
white paper,” COM(2001) 428 final, July 2001.

World Summit on the Information Society, “Tunis agenélar the
information society,” ITU, November 2005.

R. W. Hahn and S. Wallsten, “The economics of net neityral
Economists’ Voicevol. 3, pp. 1-7, 2006.

B. Carpenter, “Architectural Principles of the Intetn(RFC 1958),"
IETF, June 1996.

J. Saltzer, D. Reed, and D. Clark, “End-to-end argument system
design,” ACM Transactions in Computer Systerasl. 2, pp. 277-288,
1984.

R. Braden, D. Clark, and S. Shenker, “Integrated Sewia the Internet
Architecture: an Overview (RFC 1633),” IETF, 6 1994.

B. Carpenter and K. Nichols, “Differentiated Servicghffserv) (con-
cluded WG),” IETF, March 29, 2002.

K. Nichols, S. Blake, F. Baker, and D. Black, “Definitioof the
Differentiated Services Field (DS Field) in the IPv4 and 6Fteaders
(RFC 2474),” IETF, December 1998.

S. Blake, D. Black, M. Carlson, E. Davies, Z. Wang, andWdiss, “An
Architecture for Differentiated Services (RFC 2475),” IETDecember
1998.

D. Grossman, “New Terminology and Clarifications forffeérv (RFC
3260),” IETF, April 2002.

R. W. Hahn and R. W. Litan, “The myth of network neutralgnd what
we should do about itinternational Journal of Communicatiorol. 1,
pp. 596-606, 2007.

T. Wu, “Controlling commerce and speech,” The Wall 8trdournal,
August 9 2010.

Federal Communications Commission, “Notice of pragbsulemaking
(FCC 09-93),” October 2009.

French Republic, “Consultation publique sur la nelitéadu net,” from
9 april to 17 may 2010.

Commission of the European Communities, “Questiorendor the
public consultation on the open Internet and net neutraitffurope,”
June 2010.

Federal Communications Commission, “Order in the eradf preserv-
ing the open internet, broadband industry practices,” IA20110.

N. Kroes, “Net neutrality in Europe,” RAPID Press RedeaApril 2010.
D. McCullagh, “Tech companies ask for unfiltered NetNET News,
November 18, 2002.

M. A. Lemley and L. Lessig, “The end of end-to-end: pmesgg the
architecture of the Internet in the broadband etdCLA Law Review
vol. 48, pp. 925-972, 2000.

T. Wu, “Network neutrality, broadband discriminatipnJournal of
Telecommunications and High Tecnology Lawol. 2, pp. 141-
178, 2003. [Online]. Available: http://ssrn.com/abst=8888630rdoi:
10.2139/ssrn.388863

P. O’Connell, “Online Extra: At SBC, It's All About “Sda and Scope”,”
BusinessWeek, November 7, 2005.

M. Geist, “Towards a two-tier Internet,” BBC News, Daaker 22, 2005.
Snowe, Dorgan, Inouye, Wyden, Leahy, Boxer, Obama, @hdton,
“Internet freedom preservation act (s. 2917),” May 2006.

Dorgan, Snowe, Kerry, Boxer, Harki, Leahy, Clinton, @, and
Widen, “Internet freedom preservation act (s. 215),” Jap@d07.
Federal Communications Commission, “Policy Statem@CC 05-
151),” August 2005.

“COMCAST Corporation (Petitioner) v. Federal Commeations Com-
mission and United States of America (Respondents) and NBi@ed
sal, et al. (Intervernors), 600 F.3d 642,” 2010.

J. Genachowski, “The third way: A narrowly tailored baband grame-
work,” Federal Communications Commission, May 6, 2010.

G. Green ancet. al “Letter to Julius Genachowski,” Congress of the
United States, May 24, 2010.

G. Nagesh, “Kerry: Net-neutrality legislation unlige FCC must act,”
The Hill, August, 5 2010.

Commission of the European Communities, “Public cdtasion on
content online in the single market,” July 2006.

V. Reding, “Net Neutrality and Open Networks - Toward&aropean
Approach,” RAPID Press Release, September, 30 2008.

of the European Umio [41]
[42]

(43]

[44]

[45]

[46]
[47]

(48]

[49]

[50]
[51]

[52]
(53]
(54]
[55]
[56]
[57]
[58]
[59]
(60]
[61]
(62]
[63]

[64]

[65]
[66]
67

[68]

C. Gabriel, “Vodafone to petition EU for 'Google tax’Rethink Wire-
less, April 26, 2010.

D. Basteiro, “Bruselas reconoce que estudia la 'tasag&o,” Pub-
lico.es, May 5, 2010.

C. Boam, “Verizon: “tous les bits ne sont pas égaux’a Lettre
de L'Autorité de Régulation des Communications Electroeget des
Postesvol. 67, p. 19, 2009.

ARCEP, “Neutralité des réseaux: Les actes du colldqliech. Rep.,
2010.

P. Zelnik, J. Toubon, and G. Cerutti, “Creation et In&t” Ministre de
la Culture et de la Communication, République Francgaiseh.TRep.,
2010.

J. Drucker, “Google 2.4% Rate Shows How $60 Billion Ldst Tax
Loopholes,” Bloomberg, October 21, 2010.

N. Sarkozy, “Voeux au monde de la culture,” Elysée, Rigsce de la
République, January 7, 2010.

“Directive 2009/136/EC of the European Parliament ahthe Council
of 25 November 2009 amending Directive 2002/22/EC on usaler
service and users’ rights relating to electronic commuiooa networks
and services, directive 2002/58/EC concerning the praugss per-
sonal data and the protection of privacy in the electronmmaonications
sector and Regulation (EC) No 2006/2004 on cooperation deriwia-
tional authorities responsible for the enforcement of comsr protection
laws.”

“Directive 2009/140/EC of the European Parliament ahthe Council
of 25 November 2009 amending Directives 2002/21/EC on a com-
mon regulatory framework for electronic communicationsameks and
services, 2002/19/EC on access to, and interconnectioelettronic
communications networks and associated facilities, af@2/20/EC on
the authorisation of electronic communications networhkd services.”
“Directive 2002/21/EC of the European Parliament afdhe Council
of 7 March 2002 on a common regulatory framework for eledtron
communications networks and services (Framework Diregtiv
Commission of the European Communities, “Telecom Raf@009:
Commission Declaration on Net Neutrality,” Official Journaf the
European Communities L337, 2009.

Ministére de I'Economie, de l'industrie et de I'empldiConsultation
publique sur la neutralité du Net,” telecom.gouv.fr, Jude2®10.
Sandvine, “Traffic management in a world with networkutrality,”
Tech. Rep., 2008.

Nemertes Research, “User demand for the internet coutgdace net-
work capacity by 2010,” November 19 2007.

Federal Trade Commission, “FTC to Host Workshop on Bbzad
Connectivity Competition Policy,” December 2006.

A. Mohammed, “Verizon Executive Calls for End to GodgléFree
Lunch”” The Washington Post, February 7 2006.

Canadian Radio-television and TelecommunicationsniSsion, “Tele-
com Regulatory Policy CRTC 2009-657,” 2009.

L. Lessig,Code: version 2.0 New York: Basic Books, 2006.

T. I. Emerson, “The doctrine of prior restraint,aw and Contemporary
Problems vol. 20, pp. 648-671, 1955.

S. F. Kreimer, “Censorship by proxy: the first amendmenternet
intermediaries, and the problem of the weakest lindfiiversity of
Pennsylvania Law Revigwol. 155, pp. 11-101, 2006—2007.

“Smith v. California, 361 U.S. 147,” 1959.

“Center for Democracy & Technology, On Behalf of Itsemerican
Civil Liberties Union On Behalf of Its Members; and, Plargagt, Inc.,
On Behalf of Itself and Its Customers, Plaintiffs, v. GerdldPappert,
Attorney General of the Commonwealth of Pennsylvania, Dadat
(337 F.Supp.2d 606),” 2004.

“Bantam Books, Inc. v. Sullivan., 372 U.S. 58,” 1963.

T. Verbiest, G. Spindler, G. M. Riccio, and A. Van der Rer*Study
on the liability of Internet intemediaries,” European Coission, Tech.
Rep., November 12, 2007.

“Directive 2000/31/EC of the European Parliament afdhe Council
of 8 June 2000 on certain legal aspects of information spaetvices,
in particular electronic commerce, in the Internal Markiréctive on
electronic commerce).”

L. Lessig,Free Culture New York: Penguin Books, 2004.

1 J. R. Reidenberg, “Lex informatica: The formulation iofformation

policy rules through technology,Texas Law Reviewol. 76, no. 3,
February 1998.

Internet World Stats, “Internet Users in the Europearidd,” June 30
2010.



